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(1) 

THE NEED TO STRENGTHEN FORENSIC 
SCIENCE IN THE UNITED STATES: THE NA-
TIONAL ACADEMY OF SCIENCES’ REPORT 
ON A PATH FORWARD 

WEDNESDAY, MARCH 18, 2009 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The Committee met, pursuant to notice, at 10:02 a.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy and Durbin. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good morning. Today, we are going to examine 
the pressing need to strengthen forensic science in America. Just 
a few weeks ago, the National Academy of Sciences completed one 
of the most thorough reviews of forensic science ever undertaken 
in the United States. That is the good news. The bad news is it 
demonstrates that we have a problem, and the problems can go to 
the heart of our whole criminal justice system. 

I was just speaking before we started with Judge Edwards, who 
is going to be our witness, that unlike the image that so many of 
us see on television shows like ‘‘CSI,’’ forensic scientists too rarely 
get to review crime scene evidence in sleek, ultra-modern, state-of- 
the-art laboratories. I have been to enough crime scenes to know 
that is not the usual way. And though it is an excellent program, 
the effect of it may be suggesting that forensic sciences are well 
funded and that their results are always infallible. As it turns out, 
the National Academy of Sciences says that is not the reality. I will 
give a couple of examples. 

Just last fall, the city of Detroit had to shut down its forensic 
laboratory after an independent audit found that the lab’s ballistics 
reports were wrong or false in one out of every 10 cases. The lab 
had not kept records of tests performed, nor calibrated instruments 
properly, in many additional cases. Similarly, in 2003, the city of 
Houston had to close its DNA and toxicology testing facilities after 
an audit found untrained staff, shoddy methodology, and potential 
contamination. I mention that because those findings resulted in a 
review of more than 1,300 criminal cases and required retesting in 
30 percent of these cases. In both of the instances, outside review-
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ers found that labs lacked adequate staff, training, or equipment 
to do the job right. 

It is not limited to just a few underfunded labs with overworked 
staffs. According to the latest available statistics from the Justice 
Department, in 2005, the backlog of forensic exams was more than 
350,000 nationwide, up 24 percent from just 3 years ago. I wonder 
how many rape kits, for example, are still sitting on shelves that 
have been unexamined with the perpetrators at large and the vic-
tim has not seen justice? One out of every five labs does not meet 
the standards for accreditation set by the National Academy of 
Crime Lab Directors. The National Academy of Sciences says it is 
obvious in this case, you cannot let this continue. 

It is critically important to our criminal justice system that we 
have accurate, timely forensic science so we can find and punish 
the guilty, but also exonerate the innocent. It helps no one if you 
imprison the wrong person. If you have a serial killer or a serial 
rapist, and you say, ‘‘Great, we got the person, we have locked him 
up,’’ and you have got the wrong person, you have created two 
problems—two major problems: one, of course, is locking up an in-
nocent person; but, second, you have not made society any safer be-
cause the perpetrator is still out there. So forensic science has be-
come critically important. It is also critically important in sup-
porting homeland security and counterterrorism missions. So we 
cannot wait for the next scandal to break or for the backlogs to 
grow worse. We have to pay attention now, and I want to work 
with Senators Specter and Durbin and other interested members of 
the Committee on this. 

This morning, we are fortunate. We have Judge Edwards of the 
D.C. Circuit Court of Appeals at this hearing. Judge Edwards was 
the co-chair of the distinguished Committee of scientific and legal 
experts who worked so hard over the past 21⁄2 years to complete 
this report, as requested by Congress. And, Judge, I want to pub-
licly thank you and the other members of your Committee for doing 
this. It is not as though you did not have enough things to do to 
occupy your time, but I am glad you have taken it on. With your 
own credibility and your own well-deserved reputation for fairness, 
I knew that it would have a very, very good look and an honest 
look at the problem. 

The report is detailed and it is far-reaching, and I think it can 
provide a foundation for building broad consensus for change. It 
calls for mandating national standards, enforcing ‘‘best practices.’’ 
It points to a need for standards for the certification of individual 
examiners, the accreditation of their laboratories, more money in 
research. 

But even in traditional methods we see problems. Fingerprint 
comparisons can rely heavily on interpretation. We all remember 
the Brandon Mayfield case from a few years ago, when the FBI had 
to recant its initial findings that Mayfield’s fingerprint matched a 
print found in the Madrid terrorist bombings. An FBI examiner 
submitted an affidavit claiming there was a ‘‘100 percent’’ match 
when, in fact, the FBI later admitted the comparison was of no 
value for identification purposes. Other than the fact that you are 
going after the wrong person and the right person is off free, also, 
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as I recall, the U.S. Government paid a very, very substantial claim 
in that case. 

We know how faulty forensic science has gotten into the courts 
as evidence. We know this from our own experience and this Com-
mittee’s recent efforts to push the FBI to identify and correct the 
thousands of criminal cases where bullet lead analysis was improp-
erly used. 

The report emphasizes the need to preserve evidence properly at 
all crime scenes and even after court proceedings. I know the im-
portance of this firsthand from the experience of my friend Kirk 
Bloodsworth, an innocent man who was twice convicted of murder 
and rape, served 8 years in prison, including two on death row, and 
then they finally tested the DNA and found, oops, we got the wrong 
guy. And guess what? They found who the right guy was. And he 
was exonerated. But 8 years in prison, 2 years on death row. So 
we worked hard to pass the Kirk Bloodsworth Post-Conviction DNA 
program to encourage the States to retain test evidence from crime 
scenes. But that is meaningless if we do not preserve it. 

I will put my whole statement in the record because, frankly, I 
would rather hear Judge Edwards. 

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.] 

Chairman LEAHY. Please go ahead, sir. 

STATEMENT OF HONORABLE HARRY T. EDWARDS, SENIOR 
CIRCUIT JUDGE AND CHIEF JUDGE EMERITUS, UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUM-
BIA CIRCUIT, AND CO-CHAIR, COMMITTEE ON IDENTIFYING 
THE NEEDS OF THE FORENSIC SCIENCE COMMUNITY, NA-
TIONAL RESEARCH COUNCIL OF THE NATIONAL ACAD-
EMIES, WASHINGTON, DC 

Judge EDWARDS. Chairman Leahy, and other members of the 
Committee to whom I have submitted material, thank you for invit-
ing me to appear today. As you have indicated, my name is Harry 
T. Edwards. I am a circuit judge on the U.S. Court of Appeals for 
the D.C. Circuit, where I have served for 29 years. And I am ap-
pearing today in my capacity as Co-Chair of the Committee on 
Identifying the Needs of the Forensic Science Community at the 
National Academy of Sciences. The Committee, as you have indi-
cated, Mr. Chairman, recently issued a report, ‘‘Strengthening Fo-
rensic Science in the United States: A Path Forward.’’ In my very 
brief prepared remarks, I will highlight some of the salient points 
of the report. 

The impetus for our Committee’s report came in 2005, when Con-
gress, at the urging of the Consortium of Forensic Science Organi-
zations, representing professionals in the forensic science commu-
nity, passed legislation directing the National Academy of Sciences 
to create an independent Committee to study the forensic science 
community. The Consortium’s call for help was prophetic. After 
more than 2 years of study, our Committee concluded that the fo-
rensic science community is plagued by serious problems that can-
not be cured without significant congressional action. 

I started this project with no preconceived views about the foren-
sic science community. Rather, I simply assumed, as I suspect 
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many of my judicial colleagues do, that the forensic science dis-
ciplines typically are well grounded in scientific methodology and 
that crime laboratories and forensic science practitioners follow 
proven practices that ensure the validity and reliability of forensic 
evidence offered in court. I was surprisingly mistaken in what I as-
sumed. The truth of the matter is that the manner in which foren-
sic evidence is presented on television—as invariably valid and reli-
able—does not correspond with reality. 

There are scores of talented and dedicated people in the forensic 
science community, and the work that they perform is very impor-
tant. However, the quality of practice in forensic science disciplines 
varies greatly, and it often suffers greatly because of: the paucity 
of scientific research to confirm the validity and reliability of foren-
sic disciplines and establish quantifiable measures of uncertainty 
in the conclusions of forensic analyses; the paucity of research pro-
grams on human observer bias and sources of human error in fo-
rensic examinations; the absence of scientific and applied research 
focused on new technology and innovation; the lack of autonomy of 
forensic laboratories; a gross shortage of adequate training and 
continuing education of practitioners; the absence of rigorous, man-
datory certification requirements for practitioners; the absence of 
uniform, mandatory accreditation programs for laboratories; the 
failure to adhere to robust performance standards; the failure of fo-
rensic experts to use standard terminology in reporting on and tes-
tifying about the results of forensic science investigations; and the 
lack of effective oversight. 

In my written statement to the Judiciary Committee, I cited a 
few examples of the problems uncovered by our Committee, under-
scoring the needs of the forensic science community. The examples 
included, as the Chairman has already recounted some of them: 
court opinions reporting that an FBI fingerprint expert had ‘‘testi-
fied that the error rate for fingerprint comparison is essentially 
zero,’’ a claim that is scientifically implausible; reports of crime lab-
oratories having been shut down and officials fired due to unquali-
fied practitioners, lax standards that generated questionable or 
fraudulent evidence, and the absence of quality control measures to 
detect questionable evidence; evidence raising doubts about the ef-
ficacy of technical protocols adopted by Scientific Working Groups 
and serious concerns about the extent to which these protocols are 
actually followed by forensic practitioners; and the absence of 
qualified medical examiners and pathologists in States that still 
use coroners. These and other problems cited in the report high-
light glaring weaknesses in the forensic science community. 

The principal point of our report is simple: There is an obvious 
and a compelling need to overhaul the existing system of forensic 
science in the United States. Forensic science experts and evidence 
are routinely used in the service of our criminal and civil justice 
systems. So it matters a great deal whether an expert is qualified 
to testify about forensic evidence and whether the evidence is suffi-
ciently reliable to merit a fact finder’s reliance on the truth that 
it purports to support. Unfortunately, the adversarial approach to 
the submission of evidence in court is not well suited to the task 
of finding ‘‘scientific truth.’’ Judicial review, alone, will not cure the 
ills of the forensic science community. 
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And simply increasing the number of staff within existing crime 
laboratories and medical examiners’ offices will not solve the prob-
lems of the forensic science community. What is needed is inter-
disciplinary, peer-reviewed, scientific research to determine the va-
lidity and reliability of existing disciplines, and to achieve techno-
logical advancements. We also need to upgrade organizational 
structures, establish better education and training programs, adopt 
uniform and enforceable practices, require mandatory certification 
and accreditation programs, and ensure operational autonomy for 
forensic laboratories. This overhaul of the system is essential if we 
expect forensic practitioners to serve the goals of justice. 

The Committee found that, not only does the forensic science 
community lack adequate resources, talent, and mandatory stand-
ards; it also lacks the necessary governance structure to address its 
current weaknesses and to adopt and promote an aggressive, long- 
term agenda. Truly meaningful advances will not come without sig-
nificant concomitant leadership from the Federal Government. 
With these considerations in mind, the Committee’s principal rec-
ommendation is that Congress should authorize and fund the cre-
ation of an independent Federal entity, the National Institute of 
Forensic Science, or NIFS. This new entity should be staffed by 
professionals who have expertise and experience in scientific re-
search and education, physical and life sciences, forensic sciences, 
forensic pathology, engineering, information technology, standards, 
testing and evaluation, law, and public policy. And it should be 
headed by professionals who understand and are experienced in 
Federal oversight, regulatory regimes, and Federal-State relations. 
We believe that an entity like NIFS will serve our country well, as 
a new, strong, and independent entity, with the authority and re-
sources to implement a fresh agenda designed to address the prob-
lems found by the Committee. 

Mr. Chairman, I have submitted a more complete written state-
ment to the Committee for your review; however, I am happy to an-
swer any questions that you may have at this time. 

[The prepared statement of Judge Edwards appears as a submis-
sions for the record.] 

Chairman LEAHY. Thank you very much, Judge, and obviously 
any extra time you need, feel free. 

I read your report, and it is rather chilling. I hope that prosecu-
tors and defense attorneys around the country are reading it and 
raising questions. 

One of the most glaring examples is the lack of national stand-
ards in death investigations. Back in 1928—even though I have 
been here a long time, I was not here then—the National Academy 
of Sciences called for the coroner system in this country to be abol-
ished. Coroners were to be replaced by qualified medical exam-
iners, and my little State of Vermont follows that. Even back in my 
days as a prosecutor, we did not have a coroner; we had a medical 
examiner. It had to be a physician, had to be trained in this area. 
We had what we called ‘‘untimely deaths,’’ a murder or suicide, 
anything where there was any question about it. But in a lot of 
States, they do not have the expertise or the training. They are 
simply elected officials with little or no medical training. Appar-
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ently, a third of all the States have such a coroner system, more 
than 1,500 of these officers around the country. 

Your Committee concluded it should be abolished, much like the 
National Academy of Science report in 1928. 

Judge EDWARDS. Right. 
Chairman LEAHY. Why hasn’t it been corrected? I was amazed to 

read that because my experience had been with the Vermont sys-
tem. We are the second smallest State in the Union, and we made 
a determination 40 years ago when I was a prosecutor, which had 
been in place for years before then. If a little tiny State like ours 
could do it, why don’t other States do that? 

Judge EDWARDS. Political inertia, possibly. I am not sure. These 
systems, some of them may be even embedded in State constitu-
tional provisions which make it hard to make the change. Nonethe-
less, it is a good example of why we think change is likely to hap-
pen if we have a push from the Federal Government; that is, where 
standards are promulgated at the Federal level and are announced 
for the country to look to and to follow. 

Chairman LEAHY. Well, let me ask you about that. Suppose you 
had a degree in forensic science, and I have to assume this goes 
everywhere from correspondence courses to courses at some of our 
finest universities where it really means something. Simply saying 
you have a degree in forensic science, does that mean you really 
know how to work your way around a forensic lab? 

Judge EDWARDS. No. No, it does not. The less sexy part of the 
report has to do with the need for scientific research and better 
educational programs. But it is a critical need. We have to build 
it up from the bottom; that is, the educational foundation and the 
scientific research have to be established. 

The universities are not excited about doing work in forensic 
science. If we can get the universities interested in interdiscipli-
nary, multidisciplinary work, that is, if there are incentive funds 
that we can find to give to the universities to do this research— 
it has not been done. I mean, that is the problem with most of the 
disciplines where you are talking about subjective examinations as 
opposed to DNA and drug analysis, which are on much more secure 
footing. We just do not have the research, and we do not have the 
educational programs. 

When we looked, as best I recall, we found that there was no 
Ph.D. program strictly in forensic science. Well, that is fairly ap-
palling given what we expect of the forensic science community. 

And so the educational programs are not what they should be. 
There are some decent programs, but not nearly enough to serve 
the needs of the community. 

Chairman LEAHY. I would think just to say from a law enforce-
ment point of view, I would think they would want it, because if 
you flip to the other side for the defense attorneys, I mean, I would 
think this was one of the areas I would move to attack, that the 
State’s witness is not qualified, does not have—you know, fill in the 
blank. I am not asking you to prejudge a case that might be coming 
before the Court of Appeals. But if you were a defense attorney in 
one of those areas, isn’t that one of the things you would think of 
attacking? 
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Judge EDWARDS. Yes, but I think it is going to be easier for these 
questions to be raised and for the problems with forensic science 
to be exposed if we move to systems that include things like man-
datory certification and mandatory accreditation, because then 
judges are going to be better able to determine who is and who is 
not qualifiable as an expert. 

There are a lot of people testifying now who I think bring dubi-
ous credentials to the courtroom, and it is very hard for judges to 
figure that out. If we had a national system, a nationally approved 
system of certification, and attorneys and judges could now ask the 
questions such as, are you certified, and if so, where, and is it a 
program that we understand and recognize, that will begin to effect 
some change. 

Chairman LEAHY. But, Judge, there are areas—not in this area, 
but there are certain things in courtrooms that you ask for your 
certification, whether you are an accountant, whether you are a 
psychiatrist, a brain surgeon or whatever else. You have to show 
your credentials. They have to fit a certain standard that is accept-
ed, whether it is in Vermont or Oklahoma or California or Illinois 
or anywhere else. 

Judge EDWARDS. We have not asked very much, so under the 
Federal Rules of Evidence, what has happened is the way Rule 702 
is written and has been applied, experience counts, and the judge 
can credit someone as an expert based on alleged skill and experi-
ence, and so that person may not be certified pursuant to any use-
ful standards, but will attest to the fact he or she has been doing 
this a long time. 

Well, the Committee’s is that qualifying experts in this way does 
not give good assurance that the person understands the limits of 
the forensic discipline. If an examiner is certified under a good, 
mandatory certification program, this would tell us much more 
than a person merely saying, ‘‘I have been an examiner for a lot 
of years.’’ 

Chairman LEAHY. I am 100-percent certain that this fingerprint 
is the one except, Oops, no, found out it was not. 

Judge EDWARDS. It is not a scientific notion. There is no such 
concept as a ‘‘zero error rate’’ in good scientific methodology. 

Chairman LEAHY. Senator Durbin. 
Senator DURBIN. Judge Edwards, thank you very much. 
Chairman LEAHY. Incidentally, I want to thank Senator Durbin 

for the hearing he held yesterday on Mexican drug cartels. This is 
something that should frighten every single person in this country, 
so thank you very much, Senator, for doing that. 

Senator DURBIN. Well, I am glad to do it. 
Judge EDWARDS. Thank you, Senator. 
Senator DURBIN. We had good participation, and I would say the 

Attorney General of Arizona has said this is the new crime syn-
dicate in America. You know, we have some vision of what orga-
nized crime is all about. It is all about the Mexican drug cartels 
at this point. For another day, we will be back on it. 

Thank you for doing this and raising some critically important 
questions. And I am just wondering what you might think the next 
time that someone appears in a courtroom across America and 
says, when fingerprint evidence is produced, ‘‘Well, I would like to 
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quote for you a statement from Judge Edwards’ Committee on fo-
rensic science where he said, ‘With the exception of nuclear DNA 
analysis . . . no forensic method has been rigorously shown to have 
the capacity to consistently, and with a high degree of certainty, 
demonstrate a connection between evidence and a specific indi-
vidual or source’ ’’ ? 

Judge EDWARDS. Well, I think advocates will certainly raise 
questions, having read the report, and a number of judges will 
have looked at it. And I think questions are likely to be raised in 
court in a way that they have not previously been raised. 

You know, there has been an interesting split, when I talk to at-
torneys, in how we have proceeded on the civil as opposed to the 
criminal side. There are a lot of civil attorneys who are well funded 
on both sides, plaintiff and defendant, who feel like they can use 
the Daubert standards effectively to prevail in their individual 
cases. 

In criminal cases, however, what we have seen is a lot of defense 
counsel who do not have the resources to be able to raise the right 
questions; and we have had the problem of judges, lawyers, and ju-
rors not knowing much about science; and trial judges operating 
alone; and a very limited standard of review when cases are ap-
pealed. 

Often there is not much we do at the appellate level if and when 
these cases come up on appeal, because we must give great def-
erence to the trial judges. And if the right questions are not being 
asked in trial, the issue is not preserved for appellate review. 

Senator DURBIN. And you probably heard or read of this March 
15th announcement in Wayne County, Michigan, which backs up 
what you have to say here: 147 cases in a police lab mess called 
the ‘‘tip of the iceberg.’’ I think this was ballistic testing, if I am 
not mistaken. Too much of this is coming out, and it is accumu-
lating. I thought it was particularly interesting. My gut reaction 
when I heard about the problem was the National Science Founda-
tion. But you make it pretty clear in here that you say they are 
not really equipped to do this. They do not have the relevant exper-
tise, as you say, needed to strengthen the practices of forensic 
science. And then you caution, and I think this is an important 
caution: ‘‘The entity that is established to govern the forensic 
science community cannot be principally beholden to law enforce-
ment.’’ 

Judge EDWARDS. Right. 
Senator DURBIN. So your conclusion then is we have to really cre-

ate a new entity. 
Judge EDWARDS. Yes. We really do need a new entity that is not 

beholden to the past dysfunctions of the community. I mean, you 
really need new people coming from multidisciplinary backgrounds. 
There are plenty of good sources for them to tap, ASCLD labs on 
accreditation; SWGs on technical protocols; and a number of smart 
people in the field and smart scholars and commentators who know 
the field well. these resources can be tapped by the leaders of the 
new entity—people who have no agenda based on the prior dys-
functions. 

We were thoroughly convinced that we must move from what 
presently is, which is not very good—it is dysfunctional—to a new 
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agenda. If we had a Director of NIFS like the President’s new 
Science Adviser, John Holdren, we would be in really good shape. 
The NIFS director would put together a really smart team, and he 
would have some really smart people who would think about the 
interdisciplinary science questions that need to be addressed. 

Senator DURBIN. And the solutions are not only standards and 
accreditation, but obviously resources dedicated—— 

Judge EDWARDS. Absolutely. Scientific research and the re-
sources, yes. 

Senator DURBIN. And I would assume, as in my State of Illinois 
and others, it is the coordination of many disparate jurisdictions, 
law enforcement whether it is at the local level or the county level 
or State level, that they start sharing some resources here so they 
can have the very best. 

Judge EDWARDS. Right. 
Senator DURBIN. Now, I do not know if you happened to see a 

few weeks ago when ‘‘60 Minutes’’ had a program about eyewitness 
identification, and it was a very troubling situation where a woman 
literally identified her rapist and picked him out of a group of pho-
tographs, then picked him out of a line-up, and then went through 
the entire conviction of this man, and sat in the courtroom when 
he said, ‘‘I didn’t do it and found the man who did,’’ and said, ‘‘He 
is wrong, he did it.’’ And then, of course, the DNA tests proved he 
did not do it, and the person that he had suggested did it was ulti-
mately identified as the culprit. 

It really kind of calls into question in my mind—I am trying to 
get to the bottom line here—about what we expect of our criminal 
law enforcement system in a democratic society. We want bad peo-
ple to be punished and taken away so that they do not hurt us 
again—at least until they are rehabilitated, not to be released. We 
will get into that in another hearing. But this really brings into 
question—it seems to me like DNA is the one bright line, the one 
gold standard where we say this is objective—at least at the mo-
ment, we say it is objective—and this can give us some certainty, 
a yes or no answer. Everything else is more subjective and subject 
to human error. 

Judge EDWARDS. Yes. It is not just that some forensic disciplines 
rely on subjective analyses. The problem is that some disciplines 
are not supported by good scientific research to determine the accu-
racy of forensic practice, to determine the extent to which observer 
bias is in play, and to quantify sources of variability and possible 
error. 

The Committee listened to a number of experts. We asked for 
that research. It is not there. So it is not that these other dis-
ciplines cannot service us. It is that we have not ever supported 
them the way we supported DNA. 

It goes with our recommendation that you should give the labs 
autonomy so that the science side of this enterprise can operate the 
way it ought to operate. The law enforcement/police side of it is ter-
ribly important, and the labs serve them. But the labs should not 
be beholden to the law enforcement side, because labs should be 
about science. And if we supported the rest of the disciplines the 
way we supported DNA, the forensic science community would 
have an entirely different look. 
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Senator DURBIN. Do I have time for one more question? 
Chairman LEAHY. Take all the time you want. 
Senator DURBIN. Tell me about fingerprints, because I thought 

that that was kind of a solid, objective piece of evidence that we 
could rely on here. I think you raise questions about fingerprint 
analysis as well. 

Judge EDWARDS. The reason fingerprinting became a subject of 
so much conversation is because it has had a long history of being 
credited as being essentially infallible. And, indeed, as I mentioned 
in my opening statement, there were FBI experts who testified in 
Federal courts that there fingerprint analysis has a ‘‘zero error 
rate.’’ Well, there is no ‘‘zero error rate’’ in science. There is no such 
thing. But the courts were led to believe otherwise. And one court 
would cite it, and the next court would cite the prior court’s state-
ment to that effect; it was most unfortunate. 

One of the most telling moments for me during the Committee’s 
hearings occurred when I heard the testimony of an expert finger-
print analyst who is a member of the Scientific Working Group on 
Friction Ridge Analysis, Study, and Technology. At one point in his 
testimony, he was asked what was the scientific basis for deter-
mining a match in prints in a situation when the examiner has 
only a partial or smudged print. The expert did not hesitate in con-
ceding that the research has yet to be done. 

When there is no good scientific basis to support a forensic dis-
cipline, and when experts cannot quantify certainty and uncer-
tainty, the testimony that they offer is too often exaggerated (as 
with the claims of ‘‘zero error rates’’); and sometimes testimony is 
even fabricated. You may have seen the recent story in the San 
Jose Mercury News reporting that, for years, San Jose police never 
told anyone when fingerprint technicians could not agree about 
whether a suspect’s prints matched those taken from the crime 
scene. Instead, the police department’s Central Identification Unit 
generated a report indicating that two technicians agreed that the 
suspect’s prints had been positively identified, while omitting that 
a third technician dissented. Stories like this are disheartening, to 
say at least. 

Senator DURBIN. Is that discoverable, incidentally? If I am crimi-
nal defense—— 

Judge EDWARDS. It should be. 
Senator DURBIN [continuing]. Lawyer—now do you think it is 

discoverable? 
Judge EDWARDS. It should be. It should be available. And that 

is one of the reasons that we have said in the report that the re-
porting requirement should be changed; there should be a national 
standard on how you report what it is that you found in the lab. 
There should be model lab reports. We do not mean to micro-
manage lab reports, but what we are suggesting is that there ought 
to be a national notion of the information that is included in these 
reports so that the judge and the jury are weighing the facts, all 
of the facts, fairly. And if a fingerprint examiner can only say, 
‘‘Based on good science, my quantifiable estimate is this’’—which is 
something less than 100 percent, that should be weighed against 
the other evidence presented. A fingerprint examiner should not, in 
my view, testify ethically that ‘‘I have a match,’’ when, in fact, 
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science says you do not know that you have a match. You know 
that you have some good indication—— 

Senator DURBIN. Probabilities. 
Judge EDWARDS. Right. 
Senator DURBIN. Thank you. 
Thanks, Mr. Chairman. 
Chairman LEAHY. I am going back—we all do this. I am going 

back in my own mind to some of the cases I tried, trying to remem-
ber just what was said there. I am thinking, in 2004, Judge, we 
passed the Justice for All Act that had combined new forensic pro-
grams and resources from law enforcement, especially for DNA 
testing, along with protections for defendants, even after convic-
tion, to have access to DNA testing. I think a lot of it strengthened 
our whole system. That was in the area of DNA, but many key pro-
visions of this landmark are supposed to expire this year. 

I think maybe what we should do is, if we go back to reauthor-
izing that, we should be looking at some of the recommendations 
in your report to see whether it should be done. I have seen the 
enormous cuts in the amount of money that is available for forensic 
science in the past few years. But you are saying that it is not just 
the money. You have got to have the training, you have got to have 
some basic standard—you can say you have got to have this much 
training—and experience, I suppose. 

Judge EDWARDS. We need a Federal entity, we think, that can 
oversee extramural research to get the universities interested in 
doing some serious scientific research, just like they were when we 
started our moves on DNA. That is the kind of work that we need, 
we need both private and public research and university institutes 
to do some serious work to back up what is going on in the forensic 
disciplines. 

Chairman LEAHY. Are there any universities that are concen-
trating on this today that you know of offhand? 

Judge EDWARDS. There are some, and there are some decent pro-
grams, and we list them—I do not want to speak out of turn. We 
list the ones that we know of in the report. But I think all of the 
good forensic science people with whom I have talked have agreed, 
that the number of good programs is nowhere near what it should 
be. We really need interdisciplinary research. It is not enough for 
the forensic disciplines to simply continue to train people in their 
limited practice realm because that means we are not considering 
whether that practice realm is valid and reliable. All you are doing 
is teaching a new group of young people to do the same things that 
we are not sure are valid and reliable. And so what we need is to 
bring multidisciplinary research to the fore to look at these forensic 
disciplines to see whether or not they really are valid and reliable. 

Chairman LEAHY. So it is not so much a problem of having hon-
est, hard-working professionals—— 

Judge EDWARDS. No. 
Chairman LEAHY [continuing]. But having the scientific research 

to back them up and back them up by everything we know today, 
but also start providing everything we are going to know tomorrow 
and the next day. 

Judge EDWARDS. Exactly. Innovation, scientific innovation. I 
want to make it very clear we did not intend to damn the profes-
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sionals who are working in the field. There are some terrific people 
working in the field, and we had a number of them on the Com-
mittee. So that is not the problem. The problem is, as they said 
back in 2005, they need help. 

Chairman LEAHY. So we have to strengthen—just from some 
notes I have here, we have to strengthen our forensic science sys-
tem; we have to fund new research; we have to improve our labs, 
fully train our examiners, and have standards that one can look at. 
And if we do that, that improves our criminal justice system. 

Judge EDWARDS. Mandatory standards. 
Chairman LEAHY. Mandatory standards. 
Judge EDWARDS. Yes. 
Chairman LEAHY. I understand. Well, I have received written 

testimony from the American Society of Crime Laboratory Direc-
tors, the International Association for Identification, National Asso-
ciation of Medical Examiners. I understand the Innocence Project 
intends to submit written testimony. All of it is going to be made 
part of the record, and we will keep it open for a week for that. 

This Committee has done a great deal, for example, on ensuring 
the testing of rape kits when there has been an unacceptable back-
log. I will use the personal privilege of being Chairman to notice 
that Rob and Debbie Smith are in the audience here today. They 
have done an enormous amount, given an enormous amount of 
their own time in bringing that law about, and I want to thank 
them. 

Well, Judge, I want to thank you. I will probably be getting back 
to you on this matter. I appreciate that you took the time. I suspect 
it turned out, once you got into it, it took a lot more time than you 
thought. But I am very, very thankful that you did. 

Judge EDWARDS. Thank you, Mr. Chairman. I appreciate the op-
portunity afforded me to speak on behalf of our committee. After 
more than two years of hard work, the committee realized that it 
was dealing with a very serious issue. We are pleased that careful 
attention is being given to the report. Thank you for allowing me 
to share my thoughts with you. 

Chairman LEAHY. Thank you, and we will keep the record open 
for a week. We stand in recess. 

[Whereupon, at 10:43 a.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
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